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Abstract

Introduction. The subject of considerations in this study are the legal aspects of decision—
making by family members as a proxy for a person who has mental impairment caused by
age or illness. In case law, the fact of mental weakness is considered insufficient to consti-
tute incapacitation.

Aim. The research thesis of this study is the question of whether the legal instruments
applicable in the Polish legal system regarding the issues raised allow for reconciling
the right to decide about one’s personal life with the rights of family members to make

proxy decisions on behalf of another family member.
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Materials and methods. Theoretical-legal and dogmatic-legal methods were used, based
on the analysis of substantive content, views of representatives of legal doctrine and a broad
analysis of the achievements of the judiciary. A problem-based analysis of the issue being
the subject of the study indicated above was made.

Results and conclusion. Legal instruments in the case of persons with mental impairment
caused by age or illness do not sufficiently allow for reconciling the right to decide about
one’s personal life with the rights of family members to make proxy decisions on behalf
of a family member. The applicable legal regulations are inconsistent, and the assessment
of the lack of awareness and loss of ability to make effective decisions does not have a suf-
ficient legal framework or legally binding definitions. Therefore, it is reasonable to expect

the introduction of a guardianship (preventive) power of attorney into the legal system.

Keywords: family, lack of awareness, legal capacity, power of attorney, error of declara-

tion of will.

Abstrakt

Wprowadzenie. Przedmiotem rozwazan w opracowaniu sg prawne aspekty podejmowa-
nia decyzji przez cztonkdéw rodziny w zastepstwie za osobe, u ktorej doszto do ostabie-
nia umyslowego wywolanego wiekiem lub chorobg. W orzecznictwie okolicznos¢ osta-
bienia umystowego uznaje si¢ za niewystarczajaca do ubezwlasnowolnienia, przy czym
jednocze$nie osoba ta na gruncie prawa cywilnego moze zosta¢ uznana za osobe nieposia-
dajaca wystarczajacej Swiadomosci do podjecia samodzielnie decyzji prawnie wigzacych.
Cel. Celem rozwazan w niniejszym opracowaniu jest wskazanie na niejednolito$¢ przepi-
soOw prawnych oraz trudnosci interpretacyjne w obszarze zagadnien poruszonych w tresci.
Teza badawcza niniejszego opracowania jest kwestia, czy instrumenty prawne dotyczace
poruszonych zagadnien obowiazujace w polskim systemie pozwalaja na pogodzenie pra-
wa do decydowania o swoim zyciu osobistym z prawami cztonkow rodziny w zakresie po-
dejmowania przez nich decyzji substytucyjnych w zastgpstwie za innego cztonka rodziny.
Materialy i metody. Zastosowano metody teoretyczno-prawna oraz dogmatyczno-praw-
ng, oparte na analizie treSci merytorycznych i pogladéw przedstawicieli doktryny pra-
wa oraz na szerokiej analizie dorobku judykatury. Dokonano problemowej analizy zagad-
nienia bedacego przedmiotem opracowania.

Wyniki i wnioski. W polskim systemie instrumenty prawne w przypadku osob, u ktorych
dochodzi do ostabienia umystowego wywolanego wiekiem lub choroba, nie pozwalaja w
dostatecznym stopniu na pogodzenie prawa do decydowania o swoim Zyciu osobistym
z prawami cztonkow rodziny w zakresie podejmowania przez nich decyzji substytucyj-
nych w zastgpstwie za czlonka rodziny. Obowiazujace regulacje prawne sa niespdjne,

a ocena braku §wiadomosci i utraty zdolnosci do skutecznego podejmowania decyzji nie
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ma wystarczajacych ram prawnych i legalnie obowigzujacych definicji. Uzasadnione jest
wobec tego oczekiwanie wprowadzenia do systemu prawnego pelnomocnictwa opiekun-
czego (prewencyjnego) wedtug zasad proponowanych w przedktadanych wielokrotnie

projektach regulacji prawnych.

Stowa kluczowe: rodzina, brak $wiadomosci, zdolno$¢ do czynnos$ci prawnych, pelno-

mocnictwo, btad o$wiadczenia woli.

Introduction

The legal implications of family ties is a momentous issue, but also one that raises
many questions. The mental deterioration of a family member — most often a par-
ent — caused by age or illness is a situation that affects not only the patient himself,
but also his or her immediate family. It necessitates his or her support and often leads
to a rearrangement of the lives of other family members. They are confronted not only
with the necessity of caring for the sick person, but also of participating in decision-
making, representing him or her in front of offices, institutions, courts, dealing with
his or her financial issues, housing, making decisions that have legal consequences.
Good family relationships based on trust are certainly circumstances that reduce the risk
to the legal situation of a person who, due to age or illness, loses the ability to make
informed decisions about his or her person or property. However, blood ties, good or
even bad family relations do not constitute a criterion entitling, by law, descendants
(children, grandchildren) to make decisions in place of the parent, even in the par-
ent’s best interests. Indeed, in the Polish legal system, one of the most important
human rights is the right to self-determination and to decide on one’s personal life,
and the right to decision-making autonomy, which is directly related to the capacity
to take legal action. Neither of these rights is automatically extinguished in the event
of mental infirmity caused by age or illness, even when such a situation occurs suddenly,
unexpectedly. Nor does it automatically give family members the right to decide on all
matters relating to that person’s legal situation. Nor does the attainment of a certain age
by a parent-senior cause a loss of legal capacity. Against this background, many doubts
and difficulties arise that family members face when they have to take over the care
of a parent. For example, when an elderly or ill person’s health deteriorates suddenly,
he or she becomes incapable of giving informed consent to health services. When
communication with her is impossible, managing her day-to-day affairs becomes
quite a challenge for family members. The range of difficulties the family will face
when powers of attorney have not previously been granted is enormous. These may
include, for example, situations relating to the decision to place a parent in a nursing
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or residential care facility, hospital admissions for examinations, treatment, access
to information and even the right to access funds held in a bank account. The doctrine
of law points out that in the case of patients experiencing permanent incapacity and loss
of decision-making competence, staying in hospitals or care and treatment institutions,
the necessity arises to take a number of actions concerning this person and not involv-
ing a serious threat to their health and life (Szeroczynska, 2013). In the current state
of the law, the separate consent of the guardianship court is needed for each of these ac-
tions. A distinction must of course be made between the legal situation of a person who
has previously been incapacitated and whose legal guardian is authorised to make deci-
sions. In numerous situations, however, there is no basis for this beforechand and many
decisions have to be made immediately.

At present, the person suffering from a dementia disorder also has no say in the choice
of legal guardian appointed by the court should the need arise. To this should be added
the concern that not every relative is trusted by the patient concerned. At the moment
of unconsciousness, he or she is no longer able to choose the person to whom he or she
entrusts the management of his or her affairs. Unfortunately, there is no solution in the Po-
lish legal system, such as a guardianship power of attorney, which is permitted in other
countries and whose validity would commence precisely at the moment of the principal’s
loss of decision-making competence. The legal instruments currently in force in the Polish
civil and family and guardianship law system, which family members may use in such
a situation, will be analysed in this paper.

The paper uses different terms for a person who requires support or decision-making sub-
stitution from family members: a person with age-induced mental impairment, a person with
a dementia disorder, a person incapable of conscious expression of will, a person with whom
communication is not possible” etc. While it is clear that medically these are not the same
terms, legally, for the purposes of this study, it has been assumed that these are decisionally
incompetent persons whose medical condition causes a legally significant limitation on their
ability to make informed decisions about their person and their property. The term can also
be adopted to refer to adults with difficulties in making legally significant decisions.

" Cf. Kleniewska, Szeroczynska, 2012, p. 107. The authors point to a broad group of adults
with difficulties in making decisions of legal significance. They include persons with intel-
lectual disabilities, mental illnesses, disorders of memory, logical thinking, perception or
communication resulting from neurological, endocrinological, cardiological or post-trau-
matic disorders, in addition to persons whose disorders are due to age (e.g. those suffering
from senile dementia), complete loss of consciousness, and total loss of consciousness.
In addition, people with impairments due to age (including senile dementia), complete loss
of consciousness (in a coma or persistent vegetative state), locked-in syndrome, autism or
inability to communicate due to inability to move a muscle (as a result of ALS or trauma),
as well as people with impairments in decision-making as a result of addictions.
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The latest statistics highlight the need to come to terms with the fact that we are
becoming a so-called greying society, and that the ageing population is by far the most
important factor in the demographic transformation of the 21st century. We cannot,
for obvious reasons, predict the consequences of diseases, the timing of their onset,
the extent of any loss of consciousness. All of us, and older people in particular, there-
fore have grounds for concern in terms of access to accumulated financial resources,
decision-making in the area of health care, personal affairs and even care.

The Central Statistical Office clearly indicates that the ageing of the population is
increasing in Poland, and the share of older people in the population is steadily rising.
According to Central Statistical Office data published at the end of 2021, the number
of people aged 60 and over was 9.7 million and increased by 0.2% compared to the pre-
vious year. The percentage of elderly people in the Polish population reached 25.7%.
According to a forecast by the Central Statistical Office, the number of people aged
60 and over in Poland is expected to increase to 10.8 million in 2030 and to reach 13.7
million in 2050. The elderly will account for approximately 40% of Poland’s total
population (Central Statistical Office, 2022). Adapting legal provisions to the needs
of this social group seems to be a natural process of evolving the legal system.

Decision—making autonomy and the right to decide on one’s personal life

The right to decide on one’s personal life is guaranteed to everyone in Article 47
of the Polish Constitution. According to this regulation, everyone has the right to legal
protection of his or her private life, family life, honour and good name and to decide
on his or her personal life. It is recognised in the doctrine of law that the granting
of the right to an individual to decide on his or her personal life guaranteed by Article
47 of the Polish Constitution expresses the principle of self-determination (autonomy)
of the individual, which is closely linked to the obligation to respect human dignity (Saf-
jan, Bosek, 2016). The doctrine of law also emphasises that the right to individual self-
determination is now recognised as one of the most important subjective human rights.
In turn, respect for individual autonomy is essential for the respect of human dignity.
Also, no age-related factor should affect the scope of protection of the dignity inherent
in everyone (Tworkowska-Baraniuk, 2016). Particularly important in the context of this
study is the view expressed by Irena Kleniewska and Matgorzata Szeroczynska that le-
gal capacity is an expression of the right to self-determination in the context of decisions
of legal significance and a manifestation of the autonomy of the individual in shaping
his or her own legal situation (Kleniewska, Szeroczynska, 2012). Autonomy, under-
stood as freedom from coercion by others, is expressed, inter alia, in the freedom
to make personal decisions without restrictions (Zurzycka, Radzik, 2015). This right,
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although guaranteed by the Polish Constitution, is not absolute. However, the severity
of the disease symptoms may constitute grounds for limiting the freedom to make
decisions with legal effect.

The boundary between these areas of human rights protection is very subtle. There
are no legal regulations that would indicate specific situations justifying the applica-
tion of a limitation to human decision-making autonomy. In the Polish legal system,
the source of interpretation of this issue should be sought in the content of Article 30
of the Polish Constitution, according to which respect for human dignity is the most impor-
tant constitutional principle, and the essence of this dignity is superior to the Basic Law it-
self. Restrictions on the exercise of constitutional freedoms and rights may take place only
in cases indicated in this regulation®. The Constitutional Tribunal (TK) has also expressed
its opinion on this issue, holding that all actions of public authorities should, on the one
hand, take into account the existence of a certain sphere of autonomy and, on the other
hand, these actions may not lead to the creation of legal or factual situations depriving
an individual of his or her sense of dignity (Judgment of the Constitutional Tribunal, 2001).
The jurisprudence of the Constitutional Tribunal has repeatedly commented on the crite-
ria justifying the restriction of decision-making autonomy. For example, in its judgment
of 9 July 2009, the Court expressed the view that the self-determination of the individual
is subject to limitations due to the objective order of values established by the legislator
(Judgment of the Constitutional Tribunal, 2009).

The above considerations about everyone’s decision-making autonomy, about
the right to decide on one’s personal life, have a unique dimension in the situa-
tion of people who, as a result of age or illness, lose their decision-making capacity.
Family members acting out of concern for their parent’s well-being should therefore
not assume that they are fully entitled to make decisions in his or her stead if his or
her state of health enables him or her to participate in decision-making. It would also
seem to be dignified and justified by respect for the parent to respect his or her wishes
as to the decisions and solutions he or she has made while still fully conscious. Indeed,
it will be pointed out on several occasions in this study that neither age nor illness
take away a person’s fundamental rights, and are often not even grounds for limiting
or removing legal capacity.

Undoubtedly, the extremely difficult task facing family members of a person with
age- or illness-induced dementia is to act in such a way as to respect their choices,

" Constitution of the Republic of Poland Article 31(3): “Restrictions on the exercise of con-
stitutional freedoms and rights may be established only by law and only if they are neces-
sary in a democratic state for its security or public order, or for the protection of the envi-
ronment, public health and morals, or the freedoms and rights of others. Such limitations
may not impair the essence of the freedoms and rights.”



Legal aspects of decision-making by family members on behalf... 55

to act for their benefit and not their own. A solution to the issue of autonomy could be
to introduce into the legal order the possibility for older people to regulate their own
affairs in case they are unable to make certain decisions in the future. In particular,
it would be an expression of respect for the decision-making autonomy of the sick
person to enable him or her to designate a trusted person who would be empowered
to act on his or her behalf in the event of loss of decision-making competence. We are
referring here to the power of attorney for guardianship, the principles of which will
be discussed in detail later.

State of mind and capacity to act with legal effect

According to Article 11 of the Civil Code (c.c.), full legal capacity is acquired upon com-
ing of age. From the moment of acquiring full legal capacity, the ability to carry out,
by one’s own action and in one’s own name, actions producing legal effects arises.
In civilian studies, this view is well established (Gniewek, Machnikowski, 2021).
The provisions of the Civil Code clearly specify that persons under the age of 13
and persons who are completely incapacitated (Article 12 of the Civil Code) do not
have the capacity to perform legal acts. On the other hand, minors who have reached
the age of 13 and partially incapacitated persons have limited capacity (Article 15
of the Civil Code). However, having legal capacity does not guarantee that every ac-
tion taken will be valid. This is because the mere capacity to perform legal actions does
not automatically determine the full effectiveness of an action performed by the one
who possesses it. Invalidity may result from a breach of law or principles of social
co-existence (Article 58 of the Polish Civil Code), or may be related to the insanity
of the person performing the act (Article 82 of the Polish Civil Code). As follows from
Atrticle 14 §1 of the Civil Code, a legal act performed by a person who lacks legal
capacity is invalid. An exception is a contract commonly concluded in minor current
affairs of everyday life, which becomes valid upon its execution, unless it entails a gross
disadvantage for the person incapable of legal actions (Article 14 §2 of the Civi/ Code).

The discussion on the impact of a person’s state of consciousness on the legal ef-
fectiveness of his or her decisions should therefore begin with an analysis of the content
of Article 82 of the Civil Code. Pursuant to this regulation, “a declaration of will made
by a person who, for any reason, was in a state preventing him or her from making
a conscious or free decision and expressing his or her will is invalid. This applies
in particular to mental illness, mental retardation or any other, even transitory, disorder
of mental functions” (Act, 1964b). It is worth noting that the legislator distinguishes
as two separate ones: a state excluding conscious decision-making and free decision-
making. In the doctrine, attention is drawn to the consistency of the line of jurisprudence,
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from which it follows that the person making the declaration of will may, despite retain-
ing consciousness, be in a state of lack of freedom (Zatucki, 2023). Indeed, according
to the position of the Court of Appeal in Biatystok:

[...] the inability to freely express one’s will may also affect a person in a state
of severe illness and extreme exhaustion of the organism, who, even if he or she
retains consciousness, is unable to oppose his or her actual will to external influ-
ences and involuntarily participates in actions initiated and controlled by others
(Judgment of the Court of Appeal in Bialystok, 2018).

In view of this issue, it is necessary to emphasise the correct position expressed
by representatives of the legal doctrine that lack of awareness and freedom, even
if permanent, does not exclude legal capacity. Such capacity is excluded only by in-
capacitation (Osajda, Borysiak, 2023). This view was expressed many years ago by
the Supreme Court, which stated in a resolution of the Supreme Court(7) of 12 December
1960 that a person’s actual intellectual capacity and actual capacity to discern actions do
not affect the scope of legal capacity (Resolution of a panel of 7 Supreme Court judges,
1960). A difficulty therefore arises in taking care of a number of matters of a person who
has lost full consciousness, as he or she still has legal capacity, and the lack of his or
her consciousness will legally invalidate the decisions taken by him or her. On the other
hand, a family member who is not yet a court—appointed legal guardian is not entitled
to take decisions in place of that person.

In the Polish legal system, it is not permissible to relinquish legal capacity either
in whole or in part. However, when a person would like to grant a power of attorney
as part of his or her right to decide on his or her personal life, he or she may only do so
with effect from the moment of granting the power of attorney (he or she must, of course,
be aware at the moment of granting the power of attorney) and not for the future, in case,
for example, he or she loses the capacity to decide consciously.

Lack of awareness in interpretations of the current legal regulations is treated
as a state of lack of discernment, inability to understand one’s own and others’ be-
haviour or inability to realise the meaning and consequences of one’s own conduct
(Wilkowska-Ptociennik, Szereda, Beger-Smurzynski, 2020). Civil law provisions
do not define the term “incapable of giving informed consent.” According to Justy-
na Zajdel-Catkowska, the term has also not been sufficiently explained in the doctrine
(Zajdel-Catkowska, 2021). However, the author points out that one should not equate
a person incapable of giving consent with a person incapable of understanding the in-
formation. Such a person is referred to, for example, in Article 31(6) of the Act of 5
December 1996 on the professions of physician and dentist (Act, 1996).

A presumption of lack of awareness on the part of the person performing the legal act
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is not permissible. The Supreme Court confirmed this view in a 2015 decision (Supreme
Court decision, 2015). The Supreme Court stated that the lack of capacity to consciously
perform such acts must be proven. Indeed, mental illness or another type of disorder
does not automatically mean that a person who has made a declaration of will should
be considered to have made that declaration in a state that precludes the conscious or
free making of a decision and expression of will. It is necessary to establish whether
the person acted with sufficient discernment at the time the declaration was made. It is
not excluded that, despite mental illness or other disorders, the declaration was made by
a person acting consciously and freely (Judgment of the Court of Appeal in Bialystok,
2015). In one of the judgments, an extremely important view was expressed that:

Not every cognitive impairment of the brain caused by Alzheimer’s disease nec-
essarily proves the prerequisites of Article 82 of the Civil Code. It is only when
the condition of the ill person is such that it cannot be assumed that he or she
acts with awareness of external circumstances or the nature of the action (the cir-
cumstances under which it is performed, its content or effects) is so complex or
surprising for the ill person that he or she is not capable of consciously assessing
them that a defect in the declaration of will referred to in Article 82 of the Civil
Code can be established. On the other hand, the mere diagnosis of an illness
does not entitle one to formulate such a thesis (Judgment of the Court of Appeal
in Szczecin, 2019).

Furthermore, it is necessary to agree with the view of Zbigniew Radwanski, accord-
ing to whom the provisions of the Civil Code do not introduce gradations of the state
of unconsciousness, which means that the assessment of whether a given subject acted
with sufficient discernment at the moment of making a declaration of will is therefore
a matter for the court in each case, or for the notary in the case of notarial actions
(Radwanski, 2008).

The interpretation of the concept of a state excluding consciousness, as is evident
from the above analysis, is found primarily in the jurisprudence. In the Supreme Court’s
order of 30 April 1976, the position was expressed that a state excluding consciousness
is “a lack of discernment, an inability to understand one’s own behaviour and the behav-
iour of others, an inability to realise the significance of the consequences of one’s own
conduct” (Supreme Court Order, 1976, item 78). A very important position was also
expressed in the Supreme Court’s judgment of 1999, according to which “mental
dysfunction alone does not cause a loss of legal capacity and a loss of procedural
capacity, although it may constitute a defect in the declaration of will” (Supreme Court
Judgment, 1999). The concept of the state of unconsciousness was also addressed by
the Supreme Court in its judgment of 7 February 2006. It ruled then that:
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The state of exclusion of conscious decision-making and expression of will cannot
be understood literally, so it does not have to mean a complete lack of conscious-
ness and cessation of brain function. The existence of such a state is sufficient,
which implies a lack of discernment, an inability to understand one’s own actions
and those of others and a failure to realise the meaning and consequences of one’s
own conduct (Supreme Court Judgment, 20006).

On the other hand, dementia capable of causing mental disorders has been defined
by the Supreme Court as a condition comparable to that of a person suffering from
Alzheimer’s disease, when the impairment of memory and orientation is very profound.
In order to interpret whether so-called other mental disorders affect the assessment
of'a person’s unconsciousness, it is worth taking into account the view of the Supreme
Court expressed in 2005, according to which these disorders must be of a magnitude
that excludes completely conscious decision-making and expression of will (Supreme
Court Order, 2005).

It should therefore be borne in mind that, in accordance with the provisions
of the Civil Code, a legal act performed by a person who, for any reason, was in a state
that precludes the conscious or free making of a decision and expression of will, is
invalid. In the case of persons with mental infirmity caused by age or illness, this issue
is particularly relevant for notarial acts (Nowocien, 2013). This is because deteriorating
health may prompt such a person to decide whether to grant a general power of attorney,
a specific power of attorney or to make decisions related to financial and inheritance
issues in the event of death. According to Article 86 of the Law on Notaries of 14
February 1991 (the Law, 1991), a notary is not allowed to perform a notarial act
if he or she becomes doubtful whether a party to the notarial act has legal capacity.
The literature indicates that this provision has not been perfectly drafted (Gniewek,
2000). It is suggested that the scope of application of the provision should be broader
than the regulation concerning legal capacity as understood according to the Civi/ Code,
and thus that it should also include the state excluding conscious or free decision-making
and expression of will as defined in Article 82 of the Civil Code. (Budzianowska, 2000).
Undoubtedly, however, it is incumbent on the notary to assess whether the person from
whom he or she receives the declaration of will does so with full awareness. According
to the Penal Code, a notary, in the event of an erroneous assessment, may incur civil
liability for damage caused in the performance of notarial acts, as well as criminal
liability for failure to fulfil his or her duties as a public official (4ct, 1997b, art. 231).
The prerequisite for such liability may be the failure to detect a defect in the declara-
tion of intent in the form of lack of awareness, which the notary should have noticed
at the time of drafting the notarial act. On the other hand, the certification of untruths
by a notary constitutes a criminal act under Article 271 of the Code of Criminal Proce-
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dure. The above-mentioned issues relate to a delicate and complex matter which, due
to the difficulty of assessing a person’s mental state at the time of making a declara-
tion of intent, may constitute grounds for abuse. This problem is recognised and sig-
nalled in the doctrine of law (Wajdzik, 2011).

Superintendent for a disabled person — is this solution enough?

A solution that would allow family members to efficiently and effectively take care
of'the affairs of a parent who is mentally impaired but not incapacitated could be the in-
stitution of guardianship for a disabled person, provided for in Article 183 of the Family
and Guardianship Code (Family Code), i.e., a guardianship appointed for a person who
needs assistance to manage his or her affairs, affairs of a particular type or to deal with
a particular matter. In my opinion, this is a legal instrument which is not an ideal solu-
tion for the person referred to in the study. However, another solution in the Polish legal
system has not been envisaged by the legislator, except of course for incapacitation.
According to this regulation, “a guardian is appointed for a disabled person if the per-
son needs assistance to manage all matters or matters of a particular type or to settle
a particular matter. The scope of the guardian’s duties and powers shall be determined by
the guardianship court” (Article 183 §1 of the Civil Code). This provision in the previous
state of the law contained the term “handicapped person” instead of “disabled person.”
It was not until the amendment of the Civil Code in 2007 that this term was changed.
The Supreme Court, in its order of 8 December 2016 (Order, 2016), stated:

[...] a state of mental infirmity — in particular due to age — which does not qualify
as mental illness, mental retardation or any other type of mental disorder that de-
fines the grounds for guardianship (Articles 13 and 16 of the Civil Code), consti-
tutes a disability within the meaning of Article 183 of the Civil Code.

It should also be emphasised that disability under Article 183 of the Civil Code does
not include mental illness, as this is a prerequisite for incapacitation and not for the ap-
pointment of a guardian for a disabled person (Order, 1995, item 134).

However, it is worth noting that not every elderly person is a disabled person,
and in fact the regulation of Article 183 of the Civil Code is addressed to such a person.
It should be emphasised that a guardian appointed on this basis is not a legal represen-
tative of a disabled person, cannot represent that person in court proceedings, and is
only empowered to assist that person in managing his or her affairs, and not to manage
affairs for that person. His or her role is to facilitate the disabled person’s handling
of affairs due to the factual difficulties that have arisen. Thus, a guardianship can only
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assist the person in factual acts that do not require declarations of will. The establish-
ment of a guardianship does not exclude the effectiveness of the represented person’s
personal actions. Such a person continues to have legal capacity. Importantly, even when
the court extends the guardian’s competence to include legal actions, he or she does not
become the guardian’s legal representative. This legal solution is referred to as “specific”
in the legal doctrine. As Wojciech Rozdzenski emphasises, in contrast to guardianship
over a partially incapacitated person incapable of fully autonomous actions, or guar-
dianship for a person incapable of defending his or her rights, guardianship on the basis
of Article 183 of the Civil Code is established for persons who, due to their limited
physical capacity, need factual assistance in realising their rights (Rozdzenski, 2021).
Maria Boratynska, on the other hand, takes the position that guardianship for a disabled
person is currently the only institution that could be used to calm the patient’s fears
of losing autonomy (Boratynska, 2014).

A guardian for a disabled person is therefore, as a general rule, only authorised
to take factual actions on behalf of the guardian. The authorisation to perform legal
acts would have to be expressly derived either from a decision of the guardianship
court or from a separate power of attorney granted by the guardian, provided that such
power of attorney was still granted in a state of full awareness and freedom, in accor-
dance with the previously mentioned civil law provisions. Without these previously
extended powers, a unilateral legal act undertaken by a guardian appointed under Article
183 of the Civil Code is invalid. This is provided for by the provisions of the Civil
Code, i.e. Article 103 §1 of the Civil Code, according to which “if the person entering
into a contract as an agent lacks authority or exceeds its scope, the validity of the contract
depends on its confirmation by the person on whose behalf the contract was concluded.”
In the case of a person who has suffered mental infirmity caused by age or illness,
confirmation of such a power of attorney is virtually impossible. In turn, Article 104
of the Civil Code provides that: “A unilateral legal act performed in another’s name
without a power of attorney or in excess of its scope is invalid.”

Due to the imperfection of this legal institution, W. Rozdzenski rightly points
to the need to introduce institutional support, actively promoting decision—making
autonomy, but without limiting legal capacity, but with competences defined more
precisely and in a less questionable manner than on the basis of Article 183 of the Civil
Code (Rozdzenski, 2021).

An attempt to respond to the above-mentioned needs for regulatory changes is
the adopted amendment to the provisions of the Family and Guardianship Code, which
will enter into force in 2024. According to the Act on amending the Family and Guar-
dianship Code and certain other acts of 28 July 2023 (the Act, 2023), as of 15 February
2024, the provisions amending the existing regulation of the guardianship for a disabled
person (Article 183 of the Family and Guardianship Code) will enter into force. The new
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wording will not only change the existing scope of this regulation, but will also add
additional content”.

A study on the correctness of the use and establishment of guardianship by
the courts under Article 183 of the Civil Code was conducted by judge dr Dagma-
ra Olczak-Dabrowska. The author indicates that in almost 44% of the cases examined,
the reason for which a guardianship was requested was diseases related to ageing, e.g.
Alzheimer’s disease, Parkinson’s disease, dementia syndrome. The causes of disability
included a variety of conditions, i.e. those related to the awkwardness of life as well
as the lack of awareness and contact with the environment. As a result of her research,
the author found that in many cases, persons with disabilities did not retain the capacity
to manage their own proceedings and the appointment of a guardian for them under
Article 183 of the Civil Code was not an adequate form of legal protection for their con-
dition. Indeed, guardianship is not an alternative to incapacitation (Olczak-Dabrowska,
2014).

It can therefore be taken the view that the institution of guardianship for a disabled
person provided for in Article 183 of the Family Code is not a sufficient legal solu-
tion to provide a solution to the problems faced by family members of an elderly or
ailing person in the situations referred to in this study.

" Family and Guardianship Code, Article 183 of the Family and Guardianship Code
in the wording as of 15 February 2024:

§1. If an adult person with a disability needs support in managing any affairs, affairs of a par-
ticular kind or in dealing with a particular matter, a guardian shall be appointed for him or
her. The duties and powers of the guardian shall be determined by the guardianship court.

After §1, §11 — 14 is added as follows: §11. A guardian for a disabled person shall be appoint-
ed to represent him or her only if the court so orders. The guardianship court may speci-
fy the matter or range of matters indicated in the order appointing the guardian in which
the guardian is entitled to represent the disabled person.

§12. A person of full age who has consented to this and whose personal qualifications jus-
tify the belief that he or she will duly fulfil the duties entrusted to him or her as guard-
ian of a disabled person may be appointed guardian. A disabled person may nominate
a candidate for curator.

§13. When selecting a guardian and defining the scope of his or her duties and powers,
the guardianship court takes into account, in particular, the way in which the disabled per-
son functions, including in terms of his or her intellectual functions and the way in which
he or she communicates with the environment.

§14. The superintendent shall agree with the disabled person on the manner in which
the matters referred to in §1 are to be conducted or dealt with, and shall inform the disabled
person of the measures taken and their results so that he or she can make decisions and take
action appropriate to the current state of the case (4ct, 2023).
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Granting power of attorney to family members

A possible solution in the case of an elderly or sick person who loses the ability to make
effective decisions with legal effect is certainly the granting of a power of attorney
by him or her to a designated person. This institution is regulated by civil law. Pur-
suant to Article 98 of the Civil Code, a general power of attorney includes the au-
thorisation to perform acts of ordinary management. For actions exceeding the scope
of ordinary management, a power of attorney specifying their type is required, unless
the law requires a power of attorney for a particular action. By interpreting this regu-
lation, it is possible to distinguish between general, special, generic and procedural
power of attorney. A general power of attorney is usually granted for activities related
to the ordinary management of the principal’s affairs. A special power of attorney, also
known as a notary’s power of attorney, involves authorising a specific person to perform
a specific action, and this power of attorney is drawn up by a notary. A generic power
of attorney specifies the type and scope of activities to be performed by the representa-
tive, whereby this type of power of attorney, unlike a special power of attorney, allows
for the cyclical, repetitive handling of matters of a particular type. On the other hand,
a power of attorney for litigation is a type of authorisation for a person to represent
him or her in court cases. However, it should be clearly emphasised that the grant-
ing of each of these powers of attorney is only possible if the state of consciousness
of the principal makes it possible to conclude that he or she is doing so knowingly. It
is therefore a kind of way of safeguarding the legal situation of a person who foresees
that, due to a progressive illness or old age, he or she will not be able to perform all
actions in his or her affairs. By granting a power of attorney, however, the specifically
named person acquires the powers conferred by such a power of attorney as soon as it
is granted. However, as it is not common, especially among the elderly, to grant powers
of attorney while they still have the will and the power to decide for themselves, there is
no solution in the Polish legal system whose effectiveness would begin only at the mo-
ment when these persons lose their decision-making competence. Such a solution is
the guardianship power of attorney, which, although advocated for some eight years,
is still not allowed in the Polish legal system.

In connection with Poland’s ratification of the Convention on the Rights of Persons
with Disabilities (ratified by the President of the Republic of Poland on 6 September
2012, came into force for Poland on 25 October 2012), the chairman of the Civil Law
Codification Commission appointed a problem team on the legal capacity of persons
with mental disabilities (Machnikowski, 2016). The task of the team was to design
changes that would bring Polish law in line with the standards set by Article 12
of the Convention relating to the legal capacity of persons with disabilities. Among
other things, the team attempted to draft legislation on guardianship power of attorney.
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In 2015, draft legislation was prepared. Unfortunately, the work was discontinued.
A preliminary draft of the legislation was also prepared by the Foundation for Safe
Legal Transactions, but this work also failed. In 2022, in the list of legislative works
of the Council of Ministers, information appeared about the commencement of work
on a law introducing a new institution in the form of a guardianship power of attorney
to the Civil Code. A Draft Act amending the Act — Civil Code and certain other acts
was submitted. The planned date of adoption of the draft by the Council of Ministers
was expected to be in the fourth quarter of 2022. Currently, the government website
states that the planned date for the adoption of the draft by the Council of Ministers is Q3
2023 (see Draft Law on Amendments to the Law — Civil Code and Certain Other Laws).

According to the draft, a guardianship power of attorney would involve appointing
a proxy to take care of the personal affairs and property of, for example, an elderly
person in the future, in the event that the principal becomes mentally disturbed, mentally
incapacitated or demented and thus permanently incapable of making decisions regarding
his or her own rights. This would be an excellent solution whereby the principal could
secure his or her situation for the future, so that only when his or her state of mind makes
it impossible for him or her to take care of his or her own affairs adequately will the per-
son designated by him or her acquire the authority to be his or her attorney-in-fact. That is
to say, it is appropriate to entrust one’s affairs to a trusted person consciously chosen by
an elderly person or a person suffering from an illness whose prognosis is unfavourable.

The most distinctive feature of a guardianship power of attorney, however, is
the separation in time between the moment when the power of attorney is granted
and the moment when the capacity to exercise it arises. This is because the power of at-
torney would only come into effect when the notary issues a certificate at the request
of the guardianship attorney, who would be obliged to submit a medical certificate
on the principal’s state of health, from which it will be apparent that the principal is
in a state that prevents him or her from managing the proceedings independently and pre-
vents him or her from managing his or her own affairs. The health certificate would be
issued in accordance with the procedure set out in the Act on the Profession of Physi-
cian and Dentist. The regulations could specify the rules for issuing such a certificate,
e.g. by requiring the signature of two doctors, e.g. a neurologist and a psychiatrist,
in order to eliminate doubts as to the state of consciousness of the principal. The drafts
rightly envisaged the possibility of limiting the scope of the mandate or even excluding
certain activities from it and leaving this to the decision of the principal.

In order to preserve the protection of the principal’s rights, such a power of attorney
would be granted in the form of a notarial deed, as would its revocation. In addition,
the proponent proposed an amendment to Article 176 of the Civil Procedure Code
to the effect that, should the need for total guardianship arise, the guardianship attorney
would be the candidate for legal guardian in the first instance. The guardianship at-
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torney would also be the person entitled to apply for guardianship. The maintenance
of the Register of Guardianship Powers of Attorney would be entrusted to the Na-
tional Council of Notaries. On the other hand, in the event that the acts or omissions
of the proxy threatened or infringed the interests of the principal, the court would be
empowered, at the request of any interested party or ex officio, to initiate proceed-
ings for the revocation of a guardianship power of attorney. For the duration of these
proceedings, the interests of the principal would be safeguarded by a ruling suspending
or limiting the powers of the guardianship attorney, as well as by the possibility of ap-
pointing a guardianship counsel for him or her. It is worth emphasising that the granting
of'a power of attorney would not result in a loss of capacity. It would be a form of support
for the actions of the principal, similar to the model of supported decision-making cur-
rently proposed as an alternative to incapacitation, as will be discussed later. Preventive
power of attorney is used successfully in many European countries. In Germany, it
has been in place for a long time and is of great interest to citizens. In the German legal
system, it is called a preventive power of attorney (Vorsorgevollmacht). An attorney
may, within the scope of the power of attorney granted to him or her, for example, deal
with banking matters, insurance matters and conclude contracts with a nursing home.
In accordance with §1896(2) of the German Civil Code (see Biirgerliches Gesetzbuch):

A guardian may only be appointed to the extent that it is necessary. A guardianship
is unnecessary if the affairs of the adult can be dealt with by an attorney [...] just as well
as by a guardian. Powers of attorney are registered by the German Federal Notarial
Chamber (Bundesnotarkammer).

An example justifying the introduction of this solution into the Polish legal system
may be the situation of a patient admitted to hospital in order to implement a burden-
some and invasive treatment with an uncertain prognosis. The patient is warned about
the possible failure of the treatment. The patient consents to the healthcare service
and, at the same time, becomes aware of the need to appoint someone to look after
his or her interests while he or she is unconscious for a prolonged period of time or
put into a medically induced coma. A guardianship power of attorney would reconcile
the already indicated issues related to the right to self-determination and decision-
making about one’s personal life with the need to limit decision-making autonomy
for legitimate reasons, in the best interests of the principal.

Decision-making by family members to protect the health
of the parent

It is particularly difficult emotionally, but also legally, when a parent becomes a patient
of'a medical entity. He or she is weakened by illness, incompetent in decision-making,
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unable to make the whole range of decisions required by the medical staff during
the hospital stay. The situation is particularly unclear when we are not dealing with
decisions of urgency, which do not fall within the scope of the consent exemption re-
ferred to in medical law. Polish law does not provide for the possibility for family
members to make health care decisions on behalf of, for example, their parent, when
that person is legally and physically independent. According to M. Boratynska, there
are no protection-worthy reasons why a patient’s family should be privileged to make
decisions together with the doctor, without the patient’s participation (Boratynska,
2014). It should therefore be clearly emphasised that, in the current state of the law,
there are no grounds for recognising the permissibility of granting a power of attorney
to consent to the treatment of an adult.

The patient’s informed consent is, in the current state of the law, the basis for the pro-
vision of health services by a doctor. As stipulated in Article 32(1) of the Act of 5 Decem-
ber 1996 on the professions of physician and dentist (Act, 1996 [uzl]), a physician may
perform an examination or provide other health services, subject to the exceptions
provided for in the Act, upon the patient’s consent. If, on the other hand, the patient is
incapable of giving informed consent and does not have a statutory representative (he
or she has not been completely incapacitated) or if it is impossible to communicate
with him or her, then the authorisation of the guardianship court is required (Article
32(2) of the Uzl). The legislator has only allowed that in a situation where an exami-
nation of such a person is necessary, consent may be given by the actual guardian.
The definition of a de facto guardian is provided for in the Act on Patients’ Rights
and Patients’ Ombudsman (Act, 2008), according to which a de facto guardian is defined
as a person providing, without statutory obligation, permanent care for a patient who,
due to age, health or mental state, requires such care (Article 3(1)(1)). The provi-
sion of further health care services, in the case of the impossibility of communicating
with the patient and the absence of a statutory representative, is possible only after
obtaining the consent of the guardianship court (Article 32(8) Uzl). From the perspec-
tive of the issue discussed in the study, an extremely important regulation is provided
for in Article 33(1) Uzl. The examination or provision of other health care services
to a patient without his or her consent is admissible if he or she requires immediate
medical assistance and, due to his or her state of health or age, cannot give consent and it
is not possible to communicate with his or her legal representative or actual guardian.
However, this provision will only apply in cases where immediate medical assistance
is necessary for the elderly person. On the other hand, in the case where a surgical
procedure is necessary or the application of a treatment or diagnostic method posing
an increased risk to the patient, when it is not possible to obtain informed consent from
the patient, the doctor may also perform such actions only after obtaining the consent
of the guardianship court. Article 34(6) of the Uzl defines these activities as necessary
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to remove the danger of the patient’s loss of life or grievous bodily harm or serious
disorder of health. The interpretation of the above regulations was expressed, inter alia,
in the Supreme Court judgment of 2007, according to which services, even those that are
life-saving but not urgent, do not fall within the scope of the exemption from consent
(Supreme Court judgment, 2007). Only when the delay caused by the consent procedure
would threaten the patient with loss of life, grievous bodily harm or serious disorder
of health, the doctor is entitled to take action without the consent of the patient’s legal
representative or the consent of the competent guardianship court. The issue of consent
for examination and treatment in medical law is also regulated by the legislator in the Act
of 6 November 2008 on Patients’ Rights and Patients’ Rights Ombudsman (Act, 2008).
Pursuant to Article 17(2) of this Act, the statutory representative of a patient who is
aminor, completely incapacitated or incapable of giving informed consent has the right
to consent to an examination or the provision of other health services by a physician.
In the absence of a legal representative, this right, with regard to the examination, can be
exercised by the factual guardian. As Dorota Karkowska (2016) points out,

[...] the provisions of the Patients’ Rights Act concerning surrogate consent in Article
17(2) are drafted in such a way as to suggest that persons who are actually incapable
of giving informed consent, although having legal capacity, persons who are mentally
ill or mentally handicapped (but not incapacitated) have a legal representative.

As has already been emphasised many times, a representative is not automatically
appointed for such persons if there are no prerequisites for this under civil law. This is
an example of yet another inconsistency in the law and inconsistency on the part of the leg-
islator in creating regulations concerning such important areas of citizens’ lives.

The provisions of medical law thus leave no doubt as to the lack of decision-making
power of family members in the area of health care of the incapacitated parent, with
the exception of consenting to his or her examination. Despite the very likely difficulties
arising from this, the Polish legal system considers it impermissible to grant a health,
medical power of attorney. According to W. Rozdzenski, the institution of a medical power
of attorney would be a guarantee of respect for the patient’s autonomy, which in the cur-
rent reality ends at the moment of unconsciousness. In the author’s opinion, such a state
of affairs means that patients with a progressive disease or before a difficult and risky
operation, as well as those who are severely physically disabled or facing the prospect
of losing their factual competence are deprived of the possibility to decide about this
most personal sphere, which is their health (Rozdzenski, 2021). These statements are
referred to in medical law as pro futuro statements. They are allowed in many other
countries, but not in Poland. They allow for the determination of medical care
when the patient will not be able to express his or her will himself or herself. These
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may include situations such as life support in a vegetative state, treatment or not
for terminal illnesses, as well as resuscitation, being an organ donor (Poglodek,
Mostowik, 2018).

The problem with the decision-making capacity of the patient’s family members,
in addition to the issue of consenting to the procedure, may also relate to the issue of their
obtaining information about the patient’s condition. We find a very specific solution in this
respect, which often comes as a surprise. At the beginning of the analysis of the law in this
respect, reference should be made to the content of Article 31(2) of the uzl, pursuant
to which information on the patient’s state of health, diagnosis, proposed and possible
diagnostic and therapeutic methods, foreseeable consequences of their application or
abandonment, results of treatment and prognosis may be provided by the doctor to oth-
er persons only with the consent of the patient or his or her legal representative. If,
on the other hand, the patient is unconscious or incapable of understanding the meaning
of the information, then, in accordance with Article 31(6) of the 4ct, the doctor shall
provide the information to a close person within the meaning of Article 3(1)(2) of the Act
of 6 November 2008 on Patients’ Rights and Patients’ Rights Ombudsman (Act, 2008).
Close persons are defined by the legislator as: a spouse, a relative up to the second degree
or a relative up to the second degree in a straight line, a statutory representative, a per-
son in cohabitation or a person indicated by the patient”. Thus, without prior authorisa-
tion by the principal, the next of kin should not even be informed of the state of health
as long as the patient remains conscious. When a patient admitted urgently does not
have time to authorise someone from the family to receive information and the disorder
of consciousness is temporary, an interpretative doubt arises as to whether the doctor is
authorised to provide information to family members about the patient’s state of health.
In this respect, however, the medical law provides a solution by allowing the family
member concerned to be authorised in advance to obtain information about the patient’s
state of health and to inspect the medical records on an ongoing basis. However, this
authorisation must not provide for any decision-making powers. The patient would,
however, need to be aware that his or her condition may change, to foresee that he or she
may not be able to consent to the provision of information even to his or her immediate
family. This knowledge may prove to be very important, as it is necessary to emphasise
once again in this study that the mere existence of blood ties neither entitles one to make
decisions nor to obtain information about a parent, even when he or she is an elderly
and very ill person. This applies even to a guardian appointed by the court for a disabled

" First degree of affinity in the direct line are the spouse’s parents-in-law and mother-in-law;
second degree of affinity in the collateral line — the spouse’s siblings and their spouses:
brother, sister, brother-in-law, sister-in-law. Relatives to the second degree — father, mother,
son, daughter, brother, sister, grandfather, grandmother, grandson, granddaughter.
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person (Article 183 of the Civil Code), who can only assist the patient in expressing his
or her will and in decisions concerning treatment, even when the patient retains little
consciousness of mind or is only physically disabled.

A completely different situation arises when a patient objects to informing his or her
relatives about his or her health condition and at the same time there is a risk of infecting
them with an infectious disease. In such a situation, the doctor acts on the basis of Article
14 (2) §2 of the Act on Patients’Rights and Patients’ Ombudsman and Article 40 §2 pt. 3
of the Act on the Medical and Dental Profession and is exempt from the obligation to keep
information about the patient’s health condition confidential (Fiutak, 2019). The immedi-
ate family should be informed of the existing risk, regardless of the patient’s objection.

Decision by family members to place an incapacitated
person in a residential care facility

Also of relevance is this area, which relates to the possibilities the law provides for decid-
ing on the placement of a parent who does not or is not able to give informed consent
for this type of health care service in a care and treatment facility [zaktad opiekunczo-
leczniczy] (ZOL).

In 2018, the Ombudsman pointed out that the procedure for admission to care
and treatment facilities of incapacitated persons who, due to their state of health, are
unable to sign the relevant application themselves, should be laid down by law. In view
of the current gap in the law, such applications are signed by the patient’s relatives,
although they are not entitled to do so, and the directors of the facilities agree to this
solution for the good of the patient. In the current state of the law, the manner and pro-
cedure of directing persons to nursing and therapeutic care and nursing-care institutions
is regulated by the Regulation of the Minister of Health of 25 June 2012 on directing
persons to nursing and therapeutic care and nursing-care institutions (Act, 2012) (up-
dated: Notice of the Minister of Health, 2022). According to the regulation, the basis
for admission to ZOL is a referral, which is issued by a doctor at the request of the ben-
eficiary. In this activity, in accordance with the current legal regulations, an ailing, aged
parent cannot be relieved or replaced by relatives. The social expectation of regulating
this situation is certainly different. The indicated regulation stipulates that an application,
a referral, as well as a nursing interview and a medical certificate are not required when
the guardianship court issues a decision to place the recipient in a care facility. In this case,
however, a court proceeding is needed, and sometimes the patient’s condition requires
immediate placement in a care facility. Also, the provisions of the medical law on mental
health care, which regulate this issue, may not always be applicable. In the doctrine
of law, the definition of the scope of the competence of the guardianship court in rela-
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tion to the placement of a patient in a care and treatment facility has long been the subject
of controversy (Styk, 2019). A scattering of regulations between medical law and social
welfare law is pointed out, with the result that there is currently no clear, unambiguous
legal basis defining the rules for placing a patient in a ZOL on the basis of a court deci-
sion. The law does not provide for a regulation relating directly to the referral of persons
to a care and treatment facility without their consent, as is the case with the referral
of persons to a social welfare home — this issue is regulated by the Act of 19 August
1994 on the protection of mental health. What we have, therefore, is legal chaos, which
is not conducive to the effective protection of the rights of a person in need of care and is
areal inconvenience for their family members. Moreover, completely different principles
and different legal regulations apply when the need for placement in a care and treatment
facility is related to the mental illness of the patient, because then the provisions of the Act
of 19 August 1994 on the protection of mental health (Act, 1994) apply. These issues are
beyond the scope of this paper, but in some cases family members should also consider
the provisions of the law in this area. This is because the psychiatric wards of residential
care institutions are intended to serve persons who, as a result of mental illness or mental
retardation, are unable to meet the basic needs of life, are unable to be cared for by others,
need constant care and nursing, and do not require hospital treatment.

Decision-making by family members on financial matters

The mental infirmity of a loved one means that he or she is often temporarily or per-
manently unable to deal with financial matters as well. In this respect, the rules provide
for the possibility of preventing difficulties, although, as in the case of a power of attorney,
prior action by the principal who still retains full consciousness is necessary. The manage-
ment of financial matters by family members is problematic when the loss of awareness
and decision-making incompetence of the parent occurs suddenly or when the parent
has failed to take care of the issue in the past and has not given appropriate instructions.

This issue is worth analysing from the perspective of three situations: the access
of family members to the money accumulated by the parent in a bank account, the right
to draw social security benefits in the form of cash (when the parent does not have a bank
account) and the accessibility of the pension benefit of family members when the parent
is placed in a care and treatment facility.

By submitting the appropriate instructions to the bank, the accumulated funds can be
managed in the event of illness or death. A bank account holder with full legal capacity may
grant a power of attorney to manage the account to another natural person with full legal
capacity. Within the framework of the power of attorney granted, the attorney performs
specific payment instructions. In the case of a general power of attorney, the attorney
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has the right to act in the same capacity as the account holder. In the case of a specific
power of attorney, on the other hand, the power of attorney has the right to dispose
of the account only within the scope specified in the power of attorney by the account
holder, e.g., only by using the card. However, under the power of attorney, it is not possible
to terminate or amend the agreement, issue a bequest instruction in the event of death,
apply for revolving credit on the account, etc. This is because the right to do so is retained
by the principal, who still has full legal capacity. It would therefore seem that granting
apower of attorney is the way to solve problems. Unfortunately, banks require in practice
that bank powers of attorney is given in the presence of a bank employee, which is an insur-
mountable barrier in the case of elderly, sick and immobile people. Moreover, banks refuse
to accept powers of attorney granted even in the form of a notarial deed, which has no
legal basis. In view of this situation, in 2017 the Ombudsman asked the National Council
of Notaries to develop a model notarial power of attorney that can be used in the relation-
ship with a bank. In response, the National Notary Council issued an opinion in 2019,
which concluded that the failure of financial institutions to respect powers of attorney
in the form of a notarial deed is unfounded and incomprehensible. The Council stressed
that a power of attorney in the form of a notarial deed is an official document, drawn up
by a person of public trust, which in itself is a guarantee of its credibility and correctness
as to form and content (National Notarial Council, 2019).

It is also necessary to emphasise that, in accordance with Article 101 §2 of the Civil
Code, a power of attorney over a bank account generally expires upon the death
of the holder of the bank account or the person in whose favour the power of attorney
was granted. Thus, upon the death of a parent, the family member holding the power
of attorney loses all rights to submit instructions to the bank regarding the account,
including the right to make withdrawals from the account. Consequently, making
transfers or ATM withdrawals after the account holder’s death is illegal and may give
rise to charges of theft or extortion.

In order to prevent difficulties related to accessing a parent’s bank account in the event
of the parent’s death, the law provides for the possibility for the account holder to make
an instruction to this effect. According to the wording of Article 56(1) of the Banking Act
of 29 August 1997 (Act, 1997¢), the holder of a bank account has the possibility to give
an instruction to the bank to make a withdrawal of a certain sum of money from the bank
account after the death of the account holder in favour of a person or persons designated
by the holder. This action is commonly referred to as a deposit instruction in the event
of death. The holder of a bank account may instruct the bank in writing to make — after
his or her death — a withdrawal from the account to the persons indicated by him: spouse,
ascendants, descendants or siblings of a specified sum of money. The amount of the with-
drawal cannot be higher than twenty times the average monthly salary in the enterprise
sector without profit distributions, as announced by the President of the Central Statisti-
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cal Office, for the last month before the account holder’s death. In 2023, this amount
exceeded PLN 130 000. However, the instruction must be given in person at the bank
in the presence of a bank employee.

In the analysis of the scope of the entitlement of family members in financial matters,
it is also necessary to point to the regulations authorising knowledge of the bank accounts
held by the deceased parent. Indeed, pursuant to Article 92ba. §1 pt. 1 of the Banking
Act, the bank is obliged to provide, inter alia, to a person who has obtained a legal title
to an inheritance from an account holder, collective information on the holder’s bank
accounts, including joint accounts, without indicating the details of the joint holder.
Indeed, banks have been obliged to maintain central information on accounts and make
the information available free of charge to the person entitled to obtain it. (Article 92bd(1)
ofthe Banking Law of 29 August 1997, updated: Notice of the Speaker of the Sejm, 2022).

In addition, the legislator has provided for solutions in the event that family members
need to collect pension benefits in place of a parent. This issue is regulated in Article
136b of the Act of 17 December 1998 on pensions from the Social Insurance Fund (Act,
1998) (updated: Notice of the Speaker of the Sejm, 2023). If the case file shows that it is
necessary to appoint a legal guardian for the person entitled to a pension, benefits may be
paid to the person who has actual care of the pensioner until the guardian is appointed.
What is needed is a declaration confirmed by an authority which, by virtue of its tasks,
has information concerning the exercise of this care. However, the provision does not
define the concept of the person exercising actual care. It can therefore be assumed that it
refers to a person who manages the affairs of the pensioner on a regular and ongoing
basis and provides assistance with activities of daily living due to the pensioner’s illness,
disability or age. However, it is not clear what authority would have to confirm this
person’s care if the parent remains at home under the care of descendants and does not
receive inpatient care.

Incapacitation or a model of supported decision-making?

The institution of incapacitation in the Polish legal system is the most intrusive in the sphere
of human decision-making autonomy. The law provides for two types of incapacitation,
i.e., total and partial. A person may be placed under plenary guardianship if, as a result
of'a mental illness, mental retardation or other mental disorder, in particular drunkenness
or drug addiction, they are unable to direct their actions (Article 13 §1 of the Civil Code).
The court’s decision to place an adult under plenary guardianship results in the adult’s
loss of legal capacity.

A partially incapacitated person is a person who needs assistance to manage his
or her affairs, but his or her condition does not justify total incapacitation (Article 16
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§1 of the Civil Code). However, the prerequisites justifying the incapacitation of such
a person do not exist in every situation, nor does that person have a say in who is en-
trusted with the legal guardianship of that person. In this way, the individual is, as it
were, deprived of the right to decide on his or her personal life. This extremely sensitive
area should take into account extra-legal aspects, such as, for example, trust, family
relations, lack of willingness to hand over one’s affairs to a particular family member
who declares a willingness to take over legal guardianship. The Polish civil law system
does not provide for incapacitation in respect of specific activities or spheres of life. Nor
is the incapacitation limited in time or subject to any requirements for periodic verifica-
tion (Grzejszczak, Szeroczynska, 2012).

The doctrine of law calls for changes to the provisions on guardianship due to,
among other things, changing social conditions, including demographic and cultural
changes, especially regarding the perception of persons with disabilities or mental disor-
ders (Kociucki, 2013). The reason to consider changing this institution was the judgment
of the Constitutional Tribunal of 7 March 2007 (Judgment of the Constitutional Tribunal,
2007). The Court clearly suggested the need for comprehensive changes to the institu-
tion of incapacitation in Polish law. It emphasised that in most countries there is now
a move away from rigid restrictions on the rights and freedoms of mentally ill, disabled
or addicted persons to more flexible regulations, tailored to specific situations by the court
deciding the case. The UN Committee on the Rights of Persons with Disabilities, in its
recommendations of 29 October 2018 to Poland, recommended, inter alia, the repeal of all
discriminatory provisions of the Civi/ Code and other acts allowing the deprivation of legal
capacity of persons with disabilities. In addition, it recommended that Poland establishes
a procedure to regain this capacity and that it develops such a mechanism for supported
decision-making that respects the autonomy, will and preferences of persons with dis-
abilities.

Beata Janiszewska emphasises that incapacitation does not serve to deprive a per-
son of his or her inherent and inalienable dignity, his or her right to private life and equal-
ity before the law. Instead, it aims to enable participation in legal transactions thanks
to the actions performed by a guardian or curator — a statutory representative (Janiszewska,
2017, p. 609). Irena Kleniewska and Matgorzata Szeroczynska postulate the elimina-
tion of the institutions of plenary and partial incapacitation from Polish civil law, i.e.
the abandonment of these institutions in favour of supported decision-making. The authors
emphasise that the incapacitation currently in force in Polish civil law should be regarded
as violating the dignity of the incapacitated person and thus as contrary to the UN Conven-
tion on the Rights of Persons with Disabilities (Kleniewska, Szeroczynska, 2012). In con-
nection with the aforementioned judgment of the Constitutional Tribunal, the doctrine
started to consider alternative solutions that could replace the institution of guardianship.
According to representatives of the doctrine of law, incapacitation constitutes too far-
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reaching an interference in human freedom and rights, is a drastic restriction of decision-
making autonomy, deprives a person of his or her independence and destroys his or her
motivation to learn to function independently (Kociucki, 2012). Advocates have also called
for incapacitation to be replaced by a system of supported decision-making. It has been
pointed out that even if a person with a disability needs extra help to make important
life decisions, the right to make their own choices should not be taken away. The provi-
sion of appropriate support allows the person to retain legal capacity, i.e. the freedom
to make decisions about their own life (Replacing guardianship..., 2022).

Summary

The issues identified in the study are discussed in the context of the right to make deci-
sions about one’s personal life, which the Polish Constitution guarantees to every person.
A limitation of decision-making autonomy is often the need to make decisions as a sub-
stitute for a person who has lost decision-making competence due to age, illness or
emergencies. This role is most often undertaken by family members. However, they are
repeatedly confronted with systemically inconsistent legal solutions which, on the one
hand, should guarantee an elderly, ill or decision-unconscious person the constitutional
right to decide on his or her personal life, but on the other hand, should provide for legal
instruments through which family members can effectively make decisions in the in-
terests of that person. It seems extremely difficult to reconcile these two areas, which
is unfortunately reflected in inconsistent legal solutions. The indicated difficulty arises,
for example, from the fact that a person who has lost full consciousness still has legal
capacity, unless, of course, he or she has previously been placed under guardianship.
The deterioration of a person’s health does not automatically give his or her family
members the right to decide in his or her stead, although they may make such an erroneous
assumption on the basis of the existence of blood ties.

In the case where a power of attorney has not been previously granted and mental infir-
mity occurs, the proposal of the legislator is that the court appoints a guardian for the dis-
abled person; however, as emphasised in the doctrine of law, this guardianship is not
an alternative to incapacitation. However, as indicated in the study, this is not a solu-
tion that meets the real needs of such a person and his or her family members. There is
therefore a need to introduce into the legal system — as has been advocated for a long
time — active support for decision-making autonomy, without limiting legal capacity, but
with competences defined more precisely and in a less questionable manner than under
Article 183 of the Family Code.

Another example of non-uniformity in the law, making it difficult for family members
to effectively protect the rights of a person in need of support, is the issue of consent
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for the placement of an incapacitated person who is unable to give informed consent
in a care and treatment facility. In the current legal system, we do not find a statutory
regulation on the basis of which it would be possible to place a person in a ZOL without
their consent, as is the case when persons are sent to a nursing home without their consent
under the Mental Health Act. Indeed, there is no clear legal basis for the court to decide
on the placement of a person in a care and treatment facility for reasons other than psy-
chiatric indications. The authority for the court to consent to placement in a ZOL was in-
troduced by the legislator only in a regulation, which raises doubts as to the compliance
of'this regulation with Article 31(3) of the Constitution of the Republic of Poland defining
the possibility of limiting the rights of an individual only by means of a law. The regula-
tion is the only legal act that explicitly provides for this. However, it should be taken
the position that this type of legal act should not be the basis for issuing a ruling resulting
in such a serious interference with personal freedom and inviolability of a citizen.

The above analysis of the legal regulations in this area, in force in Poland, also allows
one to conclude that it is justified and necessary to introduce into the Polish legal system
a tool in the form of a guardianship, preventive power of attorney, which would allow
for real protection of the right to decide about one’s personal life. This solution would be
amanifestation of the legislator’s care for the effective protection of the rights of persons
who foresee the loss of the ability to make conscious decisions either as a result of deterio-
rating health, or fears about the effect of a planned operation, or simply as a “just in case.”
There is no doubt that people in an ageing society need tools with which they can decide
for themselves who will take care of their personal and property affairs in the event
of loss or reduced consciousness due to illness in the future. This protection is primarily
expressed in respecting the individual’s wishes wherever possible and in line with his or
her well-being, and avoiding court proceedings where they are not necessary. The pos-
sibility of a guardianship power of attorney could, in many cases, be an alternative
solution to the forms of interference in an elderly person’s decision-making autonomy
currently provided for by law, which would certainly have the effect of relieving the courts
in this regard. It could also be an effective tool to combat the abuse of elderly people
suffering from dementia or senile dementia by those aiming to gain financial gain at their
expense. A guardianship power of attorney would make it possible to reconcile the already
mentioned issues relating to the right to self-determination and decision-making over one’s
personal life with the need to limit decision-making autonomy for legitimate reasons,
in the best interests of the principal. The above entitles one to postulate the unifica-
tion and expansion of existing legal regulations, which should provide for legal instruments
adapted to real social needs. It is therefore justified to postulate de lege ferenda introduc-
tion into the Polish legal system of the institution of a guardianship power of attorney,
which will fill a gap in the law and make it reasonably possible to protect the right
of elderly persons to have their decision-making autonomy respected.
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